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of its will, that such subjects shall be 
free from state interference. The re- 
sult, therefore, of the controversy 
over the concurrent and exclusive 
power of commerce is simply this, 
that in certain cases the Supreme 
Court will interpret "the Silence 
of Congress," as indicating an in- 
tention that the commerce shall 
be so untrammelled, that any 
legislation of the states affecting 
such commerce conflicts with the 
legislative intention of Congress ; 
while in certain other cases which 
do not seem to require uniform 
regulation, the "Silence of Con- 
gress" will not be interpreted 
as a legislative intention, that such 
commerce is to be free from state 
interference. Of course Congress 
has a right to interpret its own 
legislative provisions, and when 
it declares, as it did in the Wilson 
Bill, that its acts shall not be inter- 
preted to interfere with the state 
police laws affecting liquors in the 
hands of the importer, the Supreme 
Court has no excuse for not follow- 
ing that interpretation, 
There is one danger in the deci- 



sion of the court in In Re Rahrer 
which has not as yet, I believe, been 
pointed out. It may be found in prac- 
tice that state laws legitimately de- 
signed to aid the internal commerce 
of the state, or provide the state with 
revenue, may be permitted by a 
Congress in which the influence of 
a particular state is powerful. Many 
of these laws would seriously em- 
baress interstate commerce and be a 
great lever by which to extend the 
taxing power of the states. These 
difficulties I believe will be settled 
when they arise. Constitutional 
law is something more than the 
interpretation of a written instru- 
ment, it is also the adaption of that 
instrument to changing economic 
and social conditions. Nothing 
proves this more clearly than the 
solution of the constitutionality of 
prohibition in the three cases of 
Bowman v. Chicago, Leisy v. 
Hardin and In Re Rahrer. 

Whenever the present doctrine of 
the "Silence of Congress" shall 
cease to serve its purpose, it will be 
modified to meet new conditions. 



JENNINGS, et al. v. GRAND TRUNK RY. CO., OF CANADA. 

{Court of Appeals of New York, Second Division. Oct. 6, i8gi.~\ 

Carrier of Goods — Contract of Shipment — Liability for 
Injury — Limitation. 

Appeal by defendant from judgment entered upon order of the general 
term of the Supreme Court in the fifth judicial department, affirming 
judgment entered on report of referree in favor of the plaintiffs. Affirmed. 

For shipment and transportation to East St. Louis, 111., J. H. Shanley 
& Co. caused to be delivered to the defendant, and the latter received 
potatoes at the times, places, and in the quantities following : April 18, 
1881, at Prescott, Canada, 401 bushels; April 18, 1881, at Edwardsburgh, 
Canada, 812 bnshels ; April 18, 1881, at Brockville, Canada, 400 bushels ; 
April 26, 1881, at Kingston, Canada, 402 bushels. The potatoes belonged 
to J. H. Shanley & Co., who were named as consignees of all the potatoes 
except those delivered to the defendant at Prescott. They were consigned 
to the order of the Merchants' Bank of Canada, with directions to advise 
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Shanley & Co., and all the potatoes reached the place of destination 
except those shipped at Prescott. They did not arrive there. The purpose 
of the action was to recover damages alleged to have been sustained by 
"the negligence of the defendant in its failure to transport those last 
mentioned, to the place of destination, and for their loss in consequence, 
and in delaying the delivery at East St. Louis of those which did reach 
there, by reason whereof the potatoes were injured, and the market price 
had fallen when they did arrive at that place. The claim of Shanley & 
Co. against the defendant was assigned to the plaintiffs. The defendant's 
railway is within the dominion of Canada, of which it is a corporation. 
Its most westerly station is Point Edward, but its practical western 
terminus is Fort Gratiot, in the State of Michigan, where connection is 
made with other railroads extending west. The plaintiffs gave evidence 
to the effect, and the referee found, that on February 8, 1881, Shanley & 
Co. wrote a letter to the defendant's agent at Toronto, inquiring the 
lowest rates for shipment of potatoes in car-load lots from Prescott, and 
stations in that vicinity on its railway to East St. Louis, 111., and certain 
other places, and on the 12th of that month received an answer by letter 
from the defendant's Assistant General Freight Agent, saying : " I will 
give you the following rates on potatoes in full car-loads from Prescott, 
and stations in the vicinity to . . . East St. Louis, 28 cents. Be 
good enough to let me know if these rates are excepted before shipping, 
so that I may advise our agents." 

This offer was accepted by plaintiffs. 

The defense was that the defendant was not responsible for delay or 
negligence in the transportation of the potatoes beyond its own line. 

To support its defense, the defendant put in evidence shipping bills, 
which contained the following stipulations : 

" Grand Trunk Railway Company of Canada. This company will not 
be responsible for any goods missent, unless they are consigned to a 
station on their railway. " . , . " That all goods addressed to consignees 
at points beyond the places at which the company has stations, and 
respecting which no direction to the contrary shall have been received at 
those stations, will be forwarded to their destination by public carrier or 
otherwise, as opportunity may offer, without any claim for delay against 
the company for want of opportunity to forward them ; or they may, at 
the discretion of the company, be suffered to remain on the company's 
premises, or be placed in shed or warehouse, (if there be such convenience 
for receiving same) pending communication with consignees, at the risk 
of the owners as to damage thereto from any cause whatsoever. But the 
delivery of the goods by the company will be considered complete, and 
all responsibility of said company shall cease, when such other carriers 
shall have received notice that said company is prepared to deliver to 
them the said goods for further conveyance ; and it is expressly declared 
and agreed that the said Grand Trunk Railway Company shall not be 
responsible for any loss, misdelivery, damage, ordetention occuring after the 
said goods arrive at said stations or places on their line nearest to the 
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points or places which they are consigned to, or beyond their said limits." 
"That all property contracted for at a through rate, or otherwise, to or from 
places beyond the line of the Grand Trunk Railway, if shipped by water, 
shall, while not on the company's railway, or in their sheds or warehouses, 
be entirely at their owner's risk. In case of loss or damage to any goods 
for which this company or connecting lines may be liable, it is agreed 
that the company or lines so liable shall have the benefit of any insurance 
effected by or for account of the owner of said goods, and the company so 
liable shall be subrogated ' in such rights before any demand shall be 
made on them.' " "That no claim for damage to, loss of, or detention of, 
any goods for which this company is accountable shall be allowed unless 
notice in writing, and particulars of the claim for said loss, damage, or 
detention are given to station freight agent at or nearest to the place of 
delivery, within thirty-six hours after the goods in respect to which said 
claim is made and delivered. " These shipping bills were signed by, or in 
the name of the person who delivered the potatoes to the defendant for 
Shanley & Co., and the defendant's station agent gave receipt to said 
persons. 

t . The Court held that these facts were sufficient to sustain a finding that 
the company had agreed to transport the goods beyond its own line to the 
place to which they were consigned. 

2. Where the bills of lading or receipts given to the shipper when he 
delivered the goods to the carrier for transportation were surrendered by 
him on receiving the goods at their destination, the fact that he did not 
produce the bills or prove their contents at the trial does not give rise to 
a presumption prejudicial to him as to the terms of the contract of ship- 
ment contained therein. 

3. The carrier, which had entered into a contract with the shipper for 
the transportation of the goods to the place of destination, had no right to 
make inconsistent stipulations with the persons who delivered the goods 
for the shipper ; and provisions and conditions in the shipping bills, 
signed by such persons without the knowledge of the shipper, limiting the 
liability of the carrier to points on its own road, cannot be considered as 
applicable to the shipment in question. 

4. A provision in shipping bills that the carrier should not be responsible 
for delay in the transit of the property does not relieve it from liability for 
delay occasioned by its own negligence. 

5. A provision in shipping bills exempting the carrier from liability for 
damages, unless a written notice of the particulars of the claim is given to 
the freight agent at or nearest the place of delivery, within thirty-six 
hours after the goods have been delivered, is applicable to shipments 
beyond the carrier's line, as well as to shipments to points on its line. 

6. Such provision, which limits to thirty-six hours from the delivery of 
the goods the time within which notice of the particulars of the claim can 
be given, is void, in so far as it applies to a shipment of a car-load of 
potatoes, since the time allowed for making the examination and preferring 
the claim is unreasonably short. — Syllabus from North-eastern Reporter. 



